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INTRODUCTION

Did you know you can create a contract without signing anything? Or 

that you can destroy a contract by including or accepting a standard 

legal disclaimer? 

It's true! 

According to law, actions such as payment or delivery can form a 

contract and conflicting terms on PO's and invoices or even emails 

can cancel each other out and will be replaced by standard terms 

from the UCC.  The standard terms are rarely what either party would 

prefer to agree to. 

KEY FACTS

• A contract is formed by transactional conduct by buyer and seller

• Courts will cancel out conflicting fine print or boilerplate terms and 

rewrite them with standard terms in the case of a dispute

• UCC 2-207 is the body of law governing sales contracts

PURPOSE

Battle of the forms is a legal term for the situation created when 

parties failed to iron out contractual differences prior to payment for 

or delivery of goods.  Usually this is caused by parties ignoring 

conflicting terms in the fine print of PO's or invoices.  When conflicts 

arise the outcomes are often a surprise to the contracting parties 

who became accustomed to not reading or negotiating unacceptable 

terms prior to acting on a contract.  Delivery dates, payment terms, 

credit terms, warranty and return policies should all be confirmed 

prior to acting on a contract.

LESSONS LEARNED

• Read and agree to the terms of the contract prior to performance 

such as payment, shipment or acceptance of goods.

• Consult counsel to assess the risks of accepting conflicting 

boilerplate terms for all contracts.

• Be aware of the terms you are agreeing to, if they conflict, they 

are both voidable.

• Remember, actions can create contracts.  If you perform prior to 

agreeing to terms, you have a contract.  It may not be the contract 

you bargained for.

Battle of the Forms - When Ignoring the Fine Print 

Spoils the Deal


